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LASTING POWERS OF ATTORNEY 
 

Lasting powers of attorney (LPA) replaced enduring powers of attorney (EPA) as a legal document 
which gives another person or persons (the attorney) the authority to act on their behalf in the event 
that they no longer wish to deal with their finances or they are unable to do so.  The Mental Capacity 
Act 2005 (the MCA) came into force in England and Wales on 1st October 2007. 
 
Any enduring power, validly made before 1st October 2007, can continue to be able to be used, but 
only in respect of property and affairs.  
 

Types of LPA 
 
There are two types of LPA: 
 

 A property and affairs LPA 
 

Scope of Authority  
 

All or specified matters concerning the donor’s property and affairs, such as dealing with 
financial institutions, utility companies, entering into certain contracts and selling land. 

 
An Attorney does not have authority to make a will, swear an affidavit on behalf of the donor, 
or litigate, unless as a litigation friend. 

 
An Attorney does not have authority to make gifts unless on customary occasions, for 
example, birthday and wedding presents or on occasions where presents are customarily 
given within families or among friends or associates or to a charity to whom the donor made 
or might have been expected to make. Any gift must be reasonable in size in relation to the 
donor’s estate.  (See gifting section for further information). 

 
 A health and welfare LPA 
 

Scope of Authority 
 

All or specified matters concerning the donor’s personal welfare, such as medical treatment, 
social care, medication or where a person lives. 

 
Only to be used when the donor is unable to make the decision for him or herself. 

 
The donor must choose to give or not give his or her attorney authority to give or refuse 
consent to life-sustaining treatment.  Life sustaining treatment is defined as “treatment that 
in the view of the person providing health care is necessary to sustain life” s4 (10) of the MCA 
2005. 

 
An Attorney does not have authority to authorise euthanasia. 
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CAPACITY TO CREATE AN LPA 
 
 
Donor 

 
A donor cannot create an LPA unless at the time when the donor executes the instrument the 
donor has reached 18 year of age and has the capacity to execute it. 

 
Capacity 
 
The test of capacity to execute an LPA is the statutory test set out in the Mental Capacity Act 
2005. 

 
The Principles  

 
A Deputy must follow the Principles contained in the Act (“the Principles”).  They are: 

 
 A person must be assumed to have mental capacity unless it is established otherwise that 

he lacks capacity.  
 A person is not to be treated as being unable to make a decision unless all practicable steps 

to help him to do so have been taken without success. 
 A person is not to be treated as unable to make a decision merely because he makes an 

unwise decision. 
 Any act done or decisions made must be made in the person’s best interest. 
 Before the act is done, or the decision made, the Deputy must have regard to the purpose 

for which it is needed and whether the outcome can be achieved in a way which is less 
restrictive on the person’s rights and freedoms. 

 
 

People who lack capacity 
 

A person lacks capacity when there is impairment or disturbance of the brain which may either 
be permanent or temporary.  This should not be established by reference to a person’s age or 
appearance, or a condition which might lead to an unjustified assumption about capacity. 

 
A person is unable to make a decision if he cannot: 

 
 understand the information relevant to the decision; 
 retain that information; 
 use or weigh that information as to part of the process of making the decision; or 
 communicate that decision. 
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ASSESSMENT OF CAPACITY FORM 
 

Assessment of capacity in relation to the instructions of ………………………………………….. 
 
Date of Assessment: 
 
Assessor: 
 
Person (s) in attendance: 
 
 
 
Client Details 
 
Name: 
 
Address: 
 
Date of Birth: 
 
Status: 
 
 
 
Medical considerations 
 
Current health: 
 
 
Medication: 
 
 
Doctor’s details: 
 
 
 
 
Communication 
 
Hearing, speech, writing, sight: 
 
 
Use of communication aids: 
 
 
 
 
Wishes, beliefs and feelings 
 
Religious and spiritual: 
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Family: 
 
 
 
 
Health: 
 
 
 
 
Financial: 
 
 
 
 
Emotional: 
 
 
 
 
Other: 

 
 
Decision to be made and outcome 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 

P a g e  7 | 36 
 

 THE ATTORNEY 
 

 
Who may be an attorney (also called Donee)? 
 
 

A donee of a lasting power of attorney must be: 
 

 An individual who has reached 18; or 
 If the power relates only to P’s property and affairs, either such an individual or a trust 

corporation; 
 An individual who is bankrupt may not be appointed in relation to property and affairs. 

 
Minors 
 
There is an absolute prohibition on the appointment of a minor as a donee. 
 
Trust Corporations 
 
A trust corporation can be a donee of an LPA for property and affairs but cannot be for personal 
welfare. 
 
Bankrupts 
 
An individual who is bankrupt may not be appointed as a donee of an LPA in relation to the donor’s 
property and affairs, but a bankrupt may, however, be appointed as an attorney in relation to the 
donor’s personal welfare. 
 
If a donee becomes a bankrupt during the attorneyship, then the appointment is automatically 
revoked. However, if the attorney is subject to an interim order, then the appointment is suspended. 

 
More than one attorney 
 
Number of Attorneys 
 
There is no limit to the number of attorneys who can be appointed, though for practical reasons, the 
greater number, the more cumbersome it could become to make decisions on the donor’s behalf 
and to manage the affairs efficiently. 
 
Joint and joint and several appointments 
 
The instrument may appoint them to act: 
 

i) jointly; 
ii) jointly and severally; 
iii) jointly in respect of some matters and jointly and severally in respect of others. 

 
The essential difference between attorneys appointed to act jointly and those appointed jointly and 
severally is that the authority of joint attorneys can only be exercised collectively, whilst attorneys 
under a joint and severally appointment can act either together with the co-attorney or entirely 
independently. 
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If the instrument makes a joint appointment, this will automatically come to an end when any one of 
the attorneys dies, disclaims or lacks capacity to act, as it is no longer possible for the attorneys to 
act together. 
 
Failure to make any specification will result in a joint appointment. 
 

Replacement Attorneys 
 
An instrument used to create a lasting power of attorney: 
 

i) Cannot give the donee power to appoint a substitute or successor but 
ii) May itself appoint a person to replace the donee, where an original appointment has 

ended by a terminating event 
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THE CERTIFICATE PROVIDER 
 

 
An LPA must include a certificate by a person of a prescribed description that at the time the donor 
executed the instrument:   
 

 the donor understands the purpose of the instrument and the scope of the authority conferred 
under it; 

 
 no fraud or undue pressure is being used to induce the person to create the instrument; and; 
 
 there is nothing else that would prevent the LPA from being created. 

 
 

There are two types of categories of person of a prescribed description who may give an LPA 
certificate:  
 

 Knowledge certification  
 

Has known the donor personally for a period of at least 2 years (knowledge is more than an 
acquaintance) 

 
 Skills certification 
 

Someone who reasonably considers that he has the relevant professional skills and expertise 
to certify such matters. 
 

A skills certificate provider could be one of the following: 
 

 A registered health care professional, such as a general practitioner; 
 A registered social worker; 
 A barrister, solicitor or advocate; 
 An Independent Mental Capacity Advocate; 
 Someone who considers they have the relevant professional skills and expertise to be a 

certificate provider. 
 

A certificate provider cannot be: 
 
 Under 18 years of age; 
 A member of the either the donor or his attorney’s family; 

 
This has been defined by the OPG as: 

  
Spouse, civil partner, unmarried partner whether or not they are living at the same 
address as the donor or attorney, parents, grandparents, child, grandchild, brother, sister, 
uncle, nephew or niece, including those of full blood, half blood, step and illegitimate 
relationships and any relationship by marriage. 

 
 A business partner or paid employee of the donor or attorney(s); 
 An attorney appointed in the proposed or another lasting power of attorney or any 

enduring power of attorney made by the donor; 
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 The owner, director, manager or an employee of a care home in which the donor lives or 
their family member or partner; 

 An employee of a trust corporation appointed as an attorney in the LPA with a financial 
LPA. 

 
In addition, the prescribed form requires that the certificate provider is independent.  The certificate 
provider has to have a strong element of detachment from the matter. 
 
The certificate provider is not excluded from being a named person or a witness. 
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NAMED PERSONS AND WITNESSES 
 

Named Persons 
 
A donor may name up to five persons (excluding the donee) who are entitled to be notified of an 
application to register a LPA. 
 
The named person can be anyone provided it is not an attorney or a replacement attorney.   
 
A donor or donee who is about to make an application to register the LPA must notify the named 
person using form LPA 3. 
 
The named persons have a right to object to the proposed registration of the LPA and may do so 
within three weeks from the day on which the notice was given to them. 
 
 

Witnesses 
 
The donor may not witness any signature. 
 
All witness must be over the 18. 

 
For the Donor 
 
 Cannot be an attorney or replacement attorney; 
 Cannot be an employee of any Trust Corporation named as an attorney or replacement attorney; 
 Certificate provider; 
 Can be a named person. 
 
For the Attorney 
 
Can be: 
 
 Another attorney or replacement attorney; 
 Certificate provider; 
 A named person. 
 
The witness must see the attorney or replacement attorney sign or make a mark. 
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REGISTRATION  
 
 

An LPA must be registered with the Office of the Public Guardian (OPG) before it can be used.  
Therefore, an unregistered LPA confers no authority on the attorney until registration. 
 
Application  
 
The application to the OPG must include: 
 
 The application LPA2; 
 The original instrument creating the LPA; 
 The Fee of £82 or form LPA120A. 
 
Forms 
 
 LPIF – Lasting Power of Attorney for Property and Finance; 
 LPIH – Lasting Power of Attorney for Health and Welfare; 
 LPA 3  – Notice to apply for registration of a LPA; 
 LPA 2  – Application to register a LPA; 
 LPA 110 -  How to register a Lasting Power of Attorney; 
 LPA120 – EPA and LPA fees; 
 LPA 120A – Application for exemption or remission of EPA/LPA. 
 
The Applicant 
 
The application can be made by: 
 
 The donor; 
 The donee or donees; 
 If the instrument appoints two or more donees to act jointly and severally in respect of any matter 

by any of the donees. 
 
Where the donees have been appointed to act jointly, both or all must make the application.  A 
replacement attorney is not required to join in making the application, unless as a replacement for 
the original attorney. 
 
Notification of named person 
 
When applying to register the LPA, the applicant should notify the named person (if any) to inform 
them of the pending registration. 
 
The notification must be given in the prescribed form (LPA 3). 
 
The Court may dispense with the need to notify the named people if it is satisfied that no useful 
purpose would be served by giving the notice.  This will require an application to the Court of 
Protection. 
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Objection to Registration 
 
On registration of the LPA, there may be objections made to it being registered and these can be on 
the following: 
 
 Refusal by the OPG to register on a technical ground; 
 Due to a terminating event ie bankruptcy, death, dissolution or annulment of a marriage or civil 

partnership or lack of capacity; 
 Deputy already appointed; 
 Objection by the donor; 
 Revocation by the donor; 
 On a prescribed ground; 
 

Such as: 
 
 The requirements of the LPA were not met; 
 The LPA has been revoked or otherwise comes to an end, on grounds other than a 

terminating event; 
 Fraud or undue pressure was used to induce the donor to create or execute an LPA; 
 The attorney has behaved, is behaving or proposes to behave in a way that contravenes the 

authority or is not in the donor’s best interests. 
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THE OFFICE OF THE PUBLIC GUARDIAN  
 

The Office of the Public Guardian’s functions in relation to LPAs: 
 
 Establishing and maintaining a register of LPAs; 
 Directing a Court of Protection Visitor to visit either a donor or donee of an LPA and to make 

a report to the Public Guardian on such matters as he may direct; 
 Receiving reports from donees of LPAs; 
 Dealing with representations (including complaints) about the way in which a donee of an 

LPA is exercising his powers; 
 Making applications to the Court of Protection in connection with his functions under the Act 

in such circumstances as he considers it necessary or appropriate to do so. 

 
 
 
 

Contact details 
 

Office of the Public Guardian 
PO Box 16185 
Birmingham 
B2 2WH 
 
 
DX 744240 Birmingham 79 
 
 
 
 
Telephone number 0300 456 0300 
 
Fax 08707 394005 
 
Email: customerservices@publicguardian.gsi.gov.uk 
 
Website: www.gov.uk/office-of-public-guardian 

 
 
 

 
 
 

 
 
 

  

mailto:customerservices@publicguardian.gsi.gov.uk
http://www.gov.uk/office-of-public-guardian
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GIFTING AND PRACTICE NOTES 
 
 
Gifting 
 
Section 12 (2) of MCA 2005 
 
The authority for an Attorney under a property and affairs power of attorney does not extend to 
disposing of the donor’s property by making gifts except in the situation of: 
 
 Any conditions or restrictions in the instrument itself; 
 On customary occasions to persons (including himself) who are related to or connected with the 

donor; or 
 To any charity to which the donor made or might have been expected to make gifts. 
 
And the value of the gift is not unreasonable having regard to all the circumstances, in particular, the 
size of the donor’s estate. 
 
Customary  
 
Customary occasions means: 
 
 The occasion of a birth, a marriage or the formation of a civil partnership  
 
Or 
 
 Any other occasion on which presents are customarily given within families or among friends or 

associates. 
 
Gifting outside Section 12 (2) 
 
If an attorney wishes to make more substantial gifts of the donor’s assets, maybe because of 
inheritance tax planning or outside of the MCA then an application to the Court of Protection must 
be made for an order to authorise such gifting. 
 
This can be done under Practice Direction 9F (see Deputyship Pack). 
 

Gifting  
 
https://www.gov.uk/government/publications/public-guardian-practice-note-gifts 
 
 
 
 
 
 
 
 
 
 
 

https://www.gov.uk/government/publications/public-guardian-practice-note-gifts
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Other OPG Practice Notes  
 
Payments for family care payments 
 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524111/PGnote_201
6_05_family_care_payments.pdf  
 
 
Solicitors’ Client Accounts 
 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/500557/PGnote_201
6_02_solicitor_client_accounts.pdf 
 

 

Surety Bonds 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/554364/SD15_-

_OPG_Practice_note_Surety_Bonds.pdf 

 

Acting as a Professional Deputy 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/582657/PN1-

Agreeing-to-act-as-a-professional-attorney.pdf 

 

 
Practice notes from Law Society 

 

Disclosure of a will  

 

http://www.lawsociety.org.uk/support-services/advice/practice-notes/access-and-disclosure-of-an-
incapacitated-persons-will/ 

 

 

 

 

 

 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524111/PGnote_2016_05_family_care_payments.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524111/PGnote_2016_05_family_care_payments.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/500557/PGnote_2016_02_solicitor_client_accounts.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/500557/PGnote_2016_02_solicitor_client_accounts.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/554364/SD15_-_OPG_Practice_note_Surety_Bonds.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/554364/SD15_-_OPG_Practice_note_Surety_Bonds.pdf
https://www.gov.uk/government/publications/public-guardian-practice-note-acting-as-a-professional-attorney
https://www.gov.uk/government/publications/public-guardian-practice-note-acting-as-a-professional-attorney
http://www.lawsociety.org.uk/support-services/advice/practice-notes/access-and-disclosure-of-an-incapacitated-persons-will/
http://www.lawsociety.org.uk/support-services/advice/practice-notes/access-and-disclosure-of-an-incapacitated-persons-will/
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EXAMPLE OF ENGAGEMENT LETTER TO DONOR 

 

 

 

 

 

 

 

Dear    
 

Your Lasting Powers of Attorney 
 

I write following our recent telephone conversation in connection with your very wise decision to 
make Lasting Powers of Attorney.  We have made an appointment for you on [date].  
 
Before our meeting, please carefully consider and discuss the following enclosed documents: 
 

1. Our general leaflet on Lasting Powers of Attorney 
2. Our detailed information sheet on making a Lasting Power of Attorney 
3. Our information sheets which will be available to your chosen attorneys and any replacement 

attorney(s) as they will all need to sign the document in due course. We would normally send 
the documents to them with the relevant information 

4. [Our questionnaire. Please do your best to complete this and either send it in advance of the 
meeting or bring it with you.]   

 
At the meeting, we will need to discuss, amongst other things, your choice of attorneys, replacement 
attorneys and those to be notified when the document is registered. It will reduce time and therefore 
cost, if you have spent time considering these matters before we meet. Please do not feel that you 
are unable to change your mind about any of these decisions at your appointment if you have 
returned the questionnaire and have had second thoughts! 
 
As you may be aware, there are two different Lasting Powers of Attorney which you can sign. One 
relates to Property and Affairs and one to Health and Welfare, which can include healthcare and 
medical treatment decisions and even “end of life” decisions should you so wish. In this connection 
we will need to know if you have an Advance Decision (Living will). We can discuss this more fully 
when we meet. 
 
Please excuse the formality of the rest of this letter, but Law Society Rules require me to confirm the 
basis upon which the firm will act and is designed to inform you of our current terms of practice. 
 
Our charges for the preparation of Lasting Powers of Attorney, like other work which we do, are 
based upon the time involved. I am a Solicitor/Chartered Legal Executive based in the firms Wills 
and Probate Department. 
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My own charging rate is £       per hour. On average, for a Lasting Power of Attorney for one person 
I would expect to charge £           plus VAT and for two people from £            plus VAT. If you are 
each signing both types of Lasting Powers of Attorney, we do not double the charge as clearly much 
of what we discuss relates to both. However, they are very distinct documents and we would need 
to consider the extra time actually involved. We can discuss this when we meet. 

 
We aim to offer our clients an efficient and effective service and I am confident that we will do so in 
this case.  However, should there be any aspect of our service with which you are unhappy and 
which we cannot resolve between ourselves, you may raise the matter with (insert name)                           
who is the head of the Wills and Probate Department.  

 
We have a standard set of terms and conditions a copy of which I enclose.  I should be grateful if 
you would kindly sign and return the additional copy of this letter by way of confirmation that you 
have received and read them. 

 
As I have not acted for you before, you should bring with you to your first appointment evidence of 
identity as referred to on page 3 of the Terms and Conditions.   

 
Confirmation of your name and address is required and I am enclosing a note of the documentation 
that would be acceptable for these purposes. 

 
I look forward to the return of the enclosed copy letter and to meeting on (insert date and time) as 
arranged. 

 
Kind regards, 

 
Yours sincerely 
 

Encs. 
 
 
 

I have read your letter, a copy of which this is and accept the terms as set out. 
 
I also acknowledge that I have received and read a copy of the Client Guide containing the terms 
and conditions of business. 
 
 
 
 
Signed______________________________  Dated____________________________   
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BEST INTEREST CHECKLIST 

Name of client  

What is the 
decision/issue to be 
determined? 
 
Current capacity. 

 

Have the client’s 
wishes, feelings, 
beliefs and values in 
relation to this matter 
been considered? 

 

Has the client been 
able to participate in 
the decision? 
 
If not why not? 

 

If not, have you 
consulted family, 
friends, LA, carers, 
case manager, 
Attorney/Deputy or 
IMCA? 

 

Outcome of the best 
interest decision 
 
 
Give Reasons. 

 

Who has made the 
decision and on what 
basis? 

 

Signed: 
 
 
Dated: 

 



 
 
 

P a g e  20 | 36 
 

WHAT DO YOU NEED TO CONSIDER IF YOU ARE PLANNING TO 
COMPLETE A LASTING POWER OF ATTORNEY? 

 
Please consider the list of decisions to be made, together with the enclosed handout 
explaining what a Lasting Power of Attorney is. 

 
Choice of Attorney 
 
Consider the following when choosing your attorney: 
 They must be over 18. 
 They must not be an undischarged or interim bankrupt person, if you are making a property and 

affairs power. 
 They must be absolutely trustworthy and possess appropriate skills to make decisions on your 

behalf. 
 They should be people with whom you have a settled and easy relationship and if more than 

one, who get on with each other well, or who are likely to do so. 
 You can appoint one attorney, but it is advisable to appoint more than one to lessen the chance 

of abuse of the power and ensure continuity in case the attorney cannot act. 
 They can be a family member (it is common to appoint partners and children)/friends or your 

professional adviser, such as your solicitor – if the latter is prepared to accept the role. 
 They must agree to be your attorney and should understand the role they will be fulfilling.  (Please 

give them the appropriate enclosed guide to being your attorney under a Lasting Power of 
Attorney). 

 If they know the people who will be notified on registration, they should have a good relationship 
with them. 

 They must always act according to the principles laid down in the Mental Capacity Act 2005 and 
in your best interests as set out in the Act and follow the guidance contained in the Code of 
Practice.  All this is set out in our information sheet on the role of attorneys. 

 They will need to sign the lasting power of attorney document accepting their role and their 
responsibilities. 

 You will need to supply the full name, address, date of birth, telephone number (landline or 
mobile) and email address of your attorney(s). 

 

 
How do you want them to operate in their role as attorney? 
 
 If you have more than one attorney, consider how you want them to act. Jointly, i.e. always 

together, or jointly and severally, i.e. together and independently so that they can sometimes 
sign together and sometimes separately.  This works well when the attorneys do not live near to 
each other, or if one were to retire or die, then the other attorney could still act. 

 You can direct that some tasks, e.g. selling your house, must be dealt with together, and some 
tasks together and independently. 

 If they are appointed together, they MUST be able to sign together which can be difficult in 
practice and if one dies, loses mental capacity or becomes bankrupt (if the power is a financial 
power), the document can no longer be used. 

 If you appoint your spouse or civil partner, be aware that dissolution of the marriage or civil 
partnership terminates the appointment of your spouse/civil partner, unless you have indicated 
otherwise. 
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Do you want to appoint replacement attorneys, and if so, when? 
 
 It is especially useful to have a replacement attorney if your original attorneys have been 

appointed jointly, but is also sensible as a way of “Hoping for the best and preparing for the 
worst!” 

 Your choice of replacement attorney should be considered in the same way as your original 
attorney, so read the section above on the choice of attorney. 

 You need to decide which attorney they will be replacing (in the absence of a choice from you, 
the replacement attorney will replace the first attorney who needs replacing). 

 
 
Do you wish to place any instructions (restrictions) on the attorneys you are 
appointing? 
 
 You may wish to consider restricting the occasions when the attorneys should act for you. 
 Such instructions will be legally binding and could cause difficulties. 
 If you do, you must be careful that the document can still work. You could have advice on this at 

our meeting. 

 
Do you want to give your attorneys guidance by way of preferences? 
 
 You may, for example, feel it would be helpful to give your attorneys some idea of the way in 

which, ideally, you would like your finances dealt with if you no longer have capacity.  In relation 
to a Health and Welfare LPA you may want, for example, to indicate where you would want to 
live and what treatments you may prefer not to have if you lose mental capacity. 

 Please consider carefully the types of decisions you would like your attorney to make on your 
behalf, so we can discuss this in our meeting and draft the power to meet you wishes.  

 
Do you want your attorneys to be paid? 
 
 Generally, family and friends would not expect to be paid, although you may wish for it to be 

made clear that their out-of-pocket expenses should be covered. 
 If you have professional attorneys, they must be paid for their work and this should be covered. 

 

 
Notifying people of the registration of the power 
 
You can choose up to five people to be notified when the LPA is registered with the Office of the 
Public Guardian. Once the power is registered, it can be used by your attorney. It is an important 
safeguard as they can raise concerns on your behalf. It is important that you think carefully as to the 
people you choose? Ideally they should be a person: 

 With whom you are likely to have contact throughout your life 
 Who is interested in your best interests and well being 
 You should tell them that you are naming them, and make sure that they will take their role 

seriously, as it is for your protection 
 You need to supply their full personal details as above  
 Please share the enclosed information with those to be notified so that they can access more 

information 
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Who will be the certificate provider? 
 
You must choose a person to act as your certificate provider. Without this the power cannot be 
registered or used. 
 
This is a VITAL role, as the person concerned is confirming facts about the form and about you, 
namely: - 
 That they have read the prescribed information on the LPA and the part of the form which you 

have completed, and that part which they will complete; 
 That you understand the purpose of the LPA and the scope of the authority which it conveys.  

(They can only do this if they themselves understand what it is, in order that they can ask you 
the appropriate questions); 

 That no fraud or undue pressure is being used to induce you to create the LPA (They will 
need to ask various questions to establish this); 

 That there is nothing else that would prevent your LPA from being created (perhaps a defect 
in the way in which it has been completed). 

 
 
Who can act as certificate provider? 
 
 They must be someone of your choice and are over 18 years of age  
 Someone whom you have known for at least two years, or 
 Someone who, on account of their professional skills and expertise, considers themselves 

competent to make the judgements necessary to give the certificate, such as a lawyer or doctor. 
 
They cannot be: 
 A member of your family 
 A family member of any of your attorneys 
 Your business partner or paid employee 
 Any attorney appointed by you under this document or another LPA or Enduring Power of 

Attorney 
 The owner, manager or employee of a care home in which you are living, or their family 

member or partner 
 A director or employee of a trust corporation appointed as your attorney 

 
If we are not appointed as attorneys, we can act as Certificate Provider but, in order to fulfil the 
requirements of the document itself, we may need to see you alone at some point, even though you 
are with your spouse/civil partner/partner. 
 
If we agree to act as attorney, we cannot act in the role of Certificate Provider, but will supply you 
with a list of appropriately qualified local solicitors any one of whom could fulfil this role. 
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YOUR ROLE AS ATTORNEY OF A HEALTH AND WELFARE  
LASTING POWER OF ATTORNEY (LPA) 

 

You have agreed to be an Attorney (also called Donee) of a Health and Welfare LPA:  
 

WHEN DO I NEED TO ACT? 
 
You can only act if:- 
 

 The LPA has been registered with the Office of the Public Guardian. 
 You reasonably believe that the donor has lost the mental capacity to make the decision in 

question, at the time it needs to be made 
 In relation to life sustaining treatment and where there is no valid advance medical decision 

(Living Will) in place, the LPA specifically allows you to make this decision. (There is no power 
to demand specific forms of treatment.) 

 Please note: - If the donor has been detained under Part 4 of the Mental Health Act 1983, 
no decision can be made regarding treatment for their mental disorder. 

 
 

 

WHAT ACTIONS CAN I TAKE AS AN ATTORNEY? 
 

Unless the document restricts by way of instruction, you will be able to make decisions about the 
donor’s personal welfare and health care, which could include: 
 Where the donor should live and who they should live with 
 The donor’s day-to-day care, including diet and dress 
 Who the donor may have contact with 
 Consenting to or refusing medical examination and treatment on the donor’s behalf 
 Arrangements needed for the donor to be given medical, dental or optical treatment 
 Assessments for and provision of community care services 
 Whether the donor should take part in social activities, leisure activities, education or training 
 The donor’s personal correspondence and papers 
 Rights of access to personal information about the donor, or 
 Complaints about the donor’s care or treatment. 

 

 
 

WHEN ACTING IN MY ROLE AS AN ATTORNEY, WHAT DO I NEED TO CONSIDER? 
 

In this role you have important duties and responsibilities, which are set out in the Mental 
Capacity Act 2005 and explained in the Code of Practice, with which you should be familiar. This 
can be accessed from the website of the Ministry of Justice: 
 

www.dca.gov.uk/legal-policy/mental-capacity/publication.htm 
 
or a hard copy obtained from calling 0870 600 5522 or  
 
order from customerservices@tso.co.uk 

 

http://www.dca.gov.uk/legal-policy/mental.capacity/publication.htm
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The following are particularly important: 
 
 You must follow the principles set out in section 1 of the Act: 
 

Principle 1 
It should be assumed that everyone has capacity to make his or her own decisions, 
unless it is proved otherwise. 
 
Principle 2 
A person should have all the help and support possible to make and communicate their 
own decision, before anyone concludes that they lack capacity to make their own 
decision. 
 
Principle 3 
A person should not be treated as lacking capacity just because they make an unwise 
decision. 
 
Principle 4 
Actions or decisions carried out on behalf of someone who lacks capacity must be in 
that person’s best interests. 
 
Principle 5 
Actions or decisions carried out on behalf of someone who lacks capacity should limit 
their rights and freedom of action as little as possible. 
 
 

 You must always act in the donor’s best interests 
 

There is guidance in chapter 5 of the Code of Practice to help you, but in                                       
general terms, you need to  
 

 Consider the donor’s past and present wishes and feelings, beliefs and values.  
 
 Where practical and appropriate consult with  

o Anyone caring for the donor  
o Close relatives and anyone else with an interest in their welfare 
o Other attorneys appointed by the donor 

 
 Always check whether the donor has the capacity to make a particular decision himself or 

herself.  You can only act if the donor does not, on a balance of probabilities, have capacity 
to make the required decision at the time. 

 
 Only make those decisions the LPA gives you authority to make i.e.: 

o If you are acting only under a Personal Welfare LPA, you cannot make 
decisions about the donor’s property and affairs. 

o If the LPA is restricted in any way, your authority is limited.  If you need further 
powers in the future, you will be able to apply to the Court of Protection. 

 
  



 
 
 

P a g e  25 | 36 
 

Other duties include having a duty to: 
 

 Apply certain standards of care and skill (duty of care) when making decisions 
 Carry out the donor’s instructions 
 Not take advantage of your position and not benefit yourself, but benefit the donor 

(fiduciary duty) 
 Not delegate decisions, unless authorised to do so 
 Act in good faith 
 Respect confidentiality 
 Comply with the directions of the Court of Protection 
 Not give up the role without telling the donor and the Court 
 In relation to end of life decisions, not be motivated by the desire to bring about the 

donor’s death. You may be wishing to save the donor suffering and to comply with his or 
her wishes. 

 
 

HOW DO I DECIDE WHETHER OR NOT THE DONOR HAS CAPACITY? 
 

You use the test laid down in the Mental Capacity Act 2005, which comprises two stages: 
 

Stage 1 – Does the person have an impairment of, or a disturbance in the functioning of, 
their mind or brain?  Examples may include conditions associated with some form of 
dementia, or the long-term effects of brain damage. 
 
Stage 2 – Does the impairment or disturbance mean that the person is unable to make a 
specific decision?  This stage can only be applied if you have taken all practical steps to 
support the donor in making the decision and this has failed.   
 
A person is considered to be unable to make a decision if they cannot on a balance of 
probabilities: 
 

1. Understand information about the decision to be made (the Act calls this ‘relevant 
information’) 

2. Retain that information in their mind 
3. Weigh that information as part of the decision making process, or 
4. Communicate their decision (by talking, by using sign language or by any other 

means). 
 
The Code of Practice offers practical examples which will be very helpful to you, but 
essentially you need to give the donor as much opportunity as possible to make his or her 
own decisions before you decide to act and also, to follow the steps laid down in Chapter 4 
of the Code of Practice; suggested steps for establishing ‘that the donor lacks capacity to 
make a particular decision.’ 
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YOUR ROLE AS ATTORNEY OF A PROPERTY AND  
AFFAIRS LASTING POWER OF ATTORNEY (LPA) 

 
You have agreed to be an Attorney (also called Donee) of a Property and Affairs LPA:  
 

WHEN DO I NEED TO ACT? 
 

Once the Lasting Power of Attorney (LPA) has been registered with the Office of the Public 
Guardian and provided it is unrestricted, you will be able to act for the donor for the rest of his or 
her life (as long as the power is not revoked), either because he or she asks you to or because 
he or she has lost the capacity to deal with his or her property and affairs in whole or in part.   
 
If the LPA has not been registered with the Office of the Public Guardian, you will have no legal 
powers.  The donor can register the LPA while he or she is mentally capable or you can apply to 
register the LPA at any time.   
 
There is no power to make any decision for the donor under the LPA during the registration 
process.  If the LPA has been registered but not used for some time, you should tell the Office of 
the Public Guardian when you begin to act under it, so that you can be sent relevant, up-to-date 
information about the working of LPAs. 
 

 

WHAT ACTIONS CAN I TAKE AS AN ATTORNEY? 
 

You will be able to do anything the donor could have done in relation to their finance and property, 
provided there are no restrictions in the document. This might include: 
 

 Buying or selling property 
 Opening, closing or operating any bank, building society or other account 
 Giving access to the donor’s financial information 
 Claiming, receiving and using (on the donor’s behalf) all benefits, pensions, allowances 

and rebates (unless the Department for Work and Pensions has already appointed 
someone and everyone is happy for this to continue) 

 Receiving any income, inheritance or other entitlement on behalf of the donor 
 Dealing with the donor’s tax affairs 
 Paying the donor’s mortgage, rent and household expenses 
 Insuring, maintaining and repairing the donor’s property 
 Investing the donor’s savings 
 Making limited gifts on the donor’s behalf 
 Paying for private medical care and residential care or nursing home fees 
 Applying for any entitlement to funding for NHS care, social care or adaptations 
 Using the donor’s money to buy a vehicle or any equipment or other help they need 
 Repaying interest and capital on any loan taken out by the donor. 
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WHEN ACTING IN MY ROLE AS AN ATTORNEY, WHAT DO I NEED TO CONSIDER? 
 

In this role you have important duties and responsibilities, which are set out in the Mental 
Capacity Act 2005 and explained in the Code of Practice, with which you should be familiar. This 
can be accessed from the website of the Ministry of Justice: 

 
www.dca.gov.uk/legal-policy/mental-capacity/publication.htm 
 
or a hard copy obtained from calling 0870 600 5522 or  
 
order from customerservices@tso.co.uk 

 
 
The following are particularly important: 
 
 You must follow the principles set out in section 1 of the Act: 

 
Principle 1 
It should be assumed that everyone has capacity to make his or her own decisions, 
unless it is proved otherwise. 
 
Principle 2 
A person should have all the help and support possible to make and communicate their 
own decision before anyone concludes that they lack capacity to make their own 
decision. 
 
Principle 3 
A person should not be treated as lacking capacity just because they make an unwise 
decision. 
 
Principle 4 
Actions or decisions carried out on behalf of someone who lacks capacity must be in 
their own best interests. 
 
Principle 5 
Actions or decisions carried out on behalf of someone who lacks capacity should limit 
their rights and freedom of action as little as possible. 
 
 

 You must always act in the donor’s best interests 
 
There is guidance in chapter 5 of the Code of Practice to help you, but in general terms, you 
need to  

o Consider the donor’s past and present wishes and feelings, beliefs and values.  
o Where practical and appropriate consult with  

 Anyone caring for the donor 
 Close relatives and anyone else with an interest in their welfare 
 Other attorneys appointed by the donor 

 
 Always check whether the donor has the capacity to make a particular decision 

themselves.  You can act if the donor does have capacity if they have asked you to act 
and there are no restrictions in the document. 

http://www.dca.gov.uk/legal-policy/mental.capacity/publication.htm
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 Only make those decisions the LPA gives you authority to make i.e: 
o If you are acting only under a Property & Affairs LPA, you cannot make decisions 

about the donor’s personal care. 
o If the LPA is restricted in any way your authority is limited.  If you need further 

powers in the future, you will be able to apply to the Court of Protection. 
 
 

Other duties include having a duty to: 
 

 Apply certain standards of care and skill (duty of care) when making decisions 
 Carry out the donor’s instructions 
 Not take advantage of your position and not benefit yourself, but benefit the donor 

(fiduciary duty) 
 Not delegate decisions, unless authorised to do so 
 Act in good faith 
 Respect confidentiality 
 Comply with the directions of the Court of Protection 
 Not give up the role without telling the donor and the court 
 Keep accounts 
 Keep the donor’s money and property separate from your own.  
 
 

HOW DO I DECIDE WHETHER OR NOT THE DONOR HAS CAPACITY? 
 

You use the test laid down in the Mental Capacity Act 2005, which comprises two stages: 
 

Stage 1 – Does the person have an impairment of, or a disturbance in the functioning of, 
their mind or brain?  Examples may include conditions associated with some form of 
dementia, or the long - term effects of brain damage. 
 
Stage 2 – Does the impairment or disturbance mean that the person is unable to make a 
specific decision?  This stage can only be applied if you have taken all practical steps to 
support the donor in making the decision and this has failed.   
 
A person is considered to be unable to make a decision if they cannot on a balance of 
probabilities: 
 

1. Understand information about the decision to be made (the Act calls this ‘relevant 
information’) 

2. Retain that information in their mind 
3. Weigh that information as part of the decision making process, or 
4. Communicate their decision (by talking, by using sign language or by any other 

means) 
 
The Code of Practice offers practical examples which will be very helpful to you, but 
essentially you need to give the donor as much opportunity to make his or her own decisions 
as possible before you decide to act and also, to follow the steps laid down in Chapter 4 of 
the Code of Practice, suggested steps for establishing ‘that the donor lacks capacity to make 
a particular decision.’ 
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WHAT POWER DO I HAVE TO MAKE GIFTS? 
 

You have very limited powers to make gifts from the donor’s property, only  
 To people who are related to, or connected with, the donor (including attorneys) on specific 

occasions 
o births or birthday 
o weddings or wedding anniversaries 
o civil partnership ceremonies or anniversaries, or 
o any other occasions when family, friends or associates usually give presents 

 Gifts can continue to be made to charities if the donor was making regular payments, or even 
from time to time 

 You must remember that gifts must be reasonable in relation to the donor’s own assets. 

 
 
Useful guidance 
 
Family care payments - Office of the Public Guardian Practice Note:  
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524111/PGnote_201
6_05_family_care_payments.pdf  
 
 
Gifting - Office of the Public Guardian Practice Note:  
https://www.gov.uk/government/publications/public-guardian-practice-note-gifts 
 
 
 
 
 
 
 

 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524111/PGnote_2016_05_family_care_payments.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/524111/PGnote_2016_05_family_care_payments.pdf
https://www.gov.uk/government/publications/public-guardian-practice-note-gifts
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PRECEDENT CLAUSES AND DRAFTING NOTES 
FOR LASTING POWERS OF ATTORNEY 

 

 

1. The appointment of a replacement attorney on the termination of a joint 

appointment or the appointment of a replacement when any one of the 

joint and severally appointed attorneys can no longer act 

 

The replacement attorney will be able to act without the need to include any restrictions 

in these situations.  

 

 It should be noted that the power to appoint a replacement attorney is limited to a 

power to appoint a successor on the occasion of the original attorney’s authority being 

terminated by an event falling within MCA 2005 s 13(6)(a) to (d). That is, the death; 

disclaimer; incapacity; bankruptcy (in respect of a financial power) of an attorney; or 

the winding up or dissolution of a trust corporation when acting as an attorney of a 

financial power; or the annulment of marriage or civil partnership between the donor 

and the attorney. 

 

As such, if A and B are appointed to act as original attorneys and are appointed to act 

jointly, and C is appointed to be a replacement, then if A dies B and C will act as joint 

attorneys.  If B then dies the power terminates, para 5 cannot give C the power to act 

alone. 

 

The position is different if A and B are appointed to act jointly and severally.  Then on 
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A’s death B and C will act jointly and severally.  On B’s death, C can then continue to 

act. 

 

It should also be noted that if one or more of the original attorneys fail at the time that 

the power is created to satisfy the requirements of MCA 2005 s 10(1) and (2) (i.e. the 

attorney is not yet 18 years of age; names an individual or trust corporation (if financial 

power) or is bankrupt at the time of the appointment) they cannot be replaced by the 

replacement attorney appointed under paragraph 5. As such if the original power 

appointed them to act jointly, then no LPA will be created. 

 

 

2. The appointment of a replacement only when all the joint and several 

attorneys are unable to act 

 

“I direct that my replacement attorney shall act only if the authority of all of the 

other attorneys appointed under this instrument has been terminated” 

 

3. A restriction on the welfare power to separate welfare decisions from 

medical decisions, so that the donor can authorise the attorney to make 

just welfare decisions or just medical decisions. [This may be easily 

adapted to restrict only some medical decisions.] N.B. This restriction 

may be required for clients with certain religious/ spiritual beliefs. 

 

 



 
 
 

P a g e  32 | 36 
 

tick the box relating to restrictions and add: 

“My attorney(s) may not make decisions on my behalf in relation to any 

healthcare or medical treatment.  Without prejudice to the generality of the 

foregoing “healthcare or medical treatment” includes: 

 the carrying out of diagnostic examinations and tests (to identify an illness, 

condition or other problem); 

 providing professional medical, dental and similar treatment; 

 giving medication; 

 taking me to hospital for assessment or treatment; 

 providing nursing care (whether in hospital or in the community) 

 carrying out any other necessary medical procedures (for example, taking a 

blood sample) or therapies (for example, physiotherapy or chiropody).” 

 

NB:  sign Option B - not giving authority to the attorney to give or refuse 

consent to life sustaining treatment. 

tick the box relating to restrictions and add: 

 

“My attorney(s) may not make any decisions on my behalf in relation to my 

personal welfare decision other than decisions relating to my healthcare or 

medical treatment.    Without prejudice to the generality of the foregoing 

“healthcare or medical treatment” includes: 

 the carrying out of diagnostic examinations and tests (to identify an illness, 

condition or other problem); 

 providing professional medical, dental and similar treatment; 



 
 
 

P a g e  33 | 36 
 

 giving medication; 

 taking me to hospital for assessment or treatment; 

 providing nursing care (whether in hospital or in the community) 

 carrying out any other necessary medical procedures (for example, taking a 

blood sample) or therapies (for example, physiotherapy or chiropody).” 

 

Sign either Option A or Option B depending on whether the attorney is to have power 

to make decisions in relation to life sustaining treatment. 

 

4. A restriction, excluding the ability of the attorney to make certain 

decisions that are included in a welfare LPA: 

 

4A Where the donor should live and who they should live with 

“My attorney shall not have power to make any decision relating to where I am 

to live or as to the persons with whom I share my accommodation” 

 

4B The donor’s personal contacts 

“My attorney shall not have power to make any decision relating to where I go 

and who I have contact with.” 
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5  Restrictions relating to a property and affairs LPA: 

 
5A  Buying or Selling Property 

 “My attorneys may not purchase, sell, exchange, charge, dispose of or 

otherwise deal with any property (whether real or personal property and 

wherever situated) on my behalf” 

5B  Making limited gifts on the donor’s behalf  

 “Notwithstanding the provisions of section 12 of the Mental Capacity Act 2005 

my attorneys shall not make any gifts on my behalf [except (set out 

exceptions)]” 

Or 

“Notwithstanding the provisions of section 12 of the Mental Capacity Act 2005 

my attorneys shall not make gifts exceeding a total annual value of [£amount]” 

 

It should be noted that the statutory power to make gifts can be restricted or excluded 

by the instrument.  It cannot be extended.  

 

If the donor wishes his attorneys to provide for another person out of his assets then 

in the relevant box he might include: 

 

“I wish my attorneys to provide for the financial needs of [my wife] in the same 

manner that I might be expected to do if I had capacity to do so” 
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6  Wide power of delegation for transferring the donor's assets into a 

discretionary investment management scheme operated by a stockbroker or 

bank. 

 “I confirm that my attorneys shall have power to transfer any of my assets into 

a discretionary investment management scheme operated by a stockbroker or 

bank carrying on business [in the United Kingdom] [or the Channel Islands or 

the Isle of Man] / [anywhere in the world]” 

 

7 Restriction on the Lasting Power so that the power is only to be registered 

with the Public Guardian when the attorney believes that the donor lacks mental 

capacity to make a decision(s) authorised by the power. This also to be extended 

to include a provision that the attorney obtains medical confirmation of mental 

incapacity, including within it, the authority of the donor to consent to the 

disclosure of such information by the doctor for this purpose. 

 

7A  “My attorneys may not apply to the Public Guardian to register this 

power unless they believe that I lack capacity to make a decision which they 

would have authority to make on my behalf upon the registration of this power” 

Or 

7B  “My attorneys may not apply to the Public Guardian to register this 

power unless a registered medical practitioner has certified in writing that I lack 

capacity to make a decision which my attorneys would have authority to make 

on my behalf upon the registration of this power. ” 
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7C “I hereby consent to the disclosure of all relevant information concerning 

me (including my confidential medical notes) to such medical practitioner.” 

 

8 Charging clause for professional appointment for both types of powers 

8A “My attorney is to be paid a fee of [£amount] per [month / year] for acting 

as such” 

Or 

8B “Any attorney of mine who is a solicitor may charge for acting as my 

attorney at a rate of [£ per hour] / [his usual charging rate]” 

Or where an attorney under an LPA PA is a trust corporation 

8C “My attorney may charge for acting as my attorney in accordance with 

its published terms of business in force from time to time” 

 

9 Provision for accounts to be prepared and checked by an independent 

person (e g accountant) 

 “I direct that my attorneys shall, within [two] months of the first anniversary of 

the registration of this power and each subsequent anniversary, have prepared 

[and audited] by a chartered accountant accounts of their dealings as my 

attorneys. [I further direct that the said accounts shall be disclosed by my 

attorneys to [name] within [two weeks] of the date of their preparation]. 

 

 


